From England

THE PHILOSOPHY OF
COMPENSATION

by John Haldane and Anthony Harvey

That the &te has a responsibility for the victims of violent crimeis
proposition that has only recently come to be acknowledggd®rnments.

The first comprehensive compensation schemeewasted in New Zealand

in 1964; a few months later a scheme wasituted in the UK, and during
the following decade similar schemegre adopted in the US, Canada,
Australia and some member stadéthe European Communi# European
Convention on th€ompensation dfictims ofViolent Crime was adopted

in 1983, drawing attention to the ‘need’ to compensate victims and declaring
it ‘necessaryfor governments to make provision to doBois Convention

was ratified by the UK in January 1990.

What has happened, it may be asked, to bring the needs of viatiinoh,
appear for centuries to have been almost totally ignoregblsgrnments,
so suddenly into prominence? If society has a dypydeide compensation
to the victims of violent crime, this duty mighe thought to rest on
fundamental principles of equity and soc&gponsibilitywhich were surely
just as valid in previous ages as tlag todayThis may be so; but state
compensation for the victims afime requires the expenditure of public
money and in earlier timea sense of responsibility for the plight of such
victims was evidentlyot felt suficiently strongly in the public at Ige to
warrant anygovernment to pursue the mattBut in the years after the
SecondWorld War the moral conscience of tkiéest became increasingly
preoccupied with the needs and legitimate claims of the socially
disadvantagedhe UN Declaration of Human Rights of 1948, whicas
motivated principally by the concern to prevent any repetititimecditrocities
committed by the Nazi regime, was subsequeadigpted as a charter for
protection against discrimination angpression of all kinds, and for the
firmer establishment of democratic rights and freedofnaumber of
universal and regiondfuman Rights Conventions achieved recognition
and ratification bymany countries, and the ewsidening categories of
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those deemed toe in need of such protection were bound to arouse interest
in the sufferings of innocent people who had been the victims of violent
crime. At the same time, society in the developed world vasoming
rapidly richer and welfare arrangements were bestepdily extended to
victims of various forms of disability ardisadvantage: in this climate some
provision for the victims of crimeould hardly be far behind. In addition,
there was strong politicglressure inMestern societies to make more
generous provision fahe poor and to ensure a fairer distribution of so@ety’
resourcesGiven the evegrowing public expenditure on the enforcement
of law and the punishment of criminals, the public was increaslikgly

to be moved by an appeal to the apparent unfairness inviol\cer/oting

no comparable resources to relieve the plight of innogetims of crime.

If it was this degree of moral consensus among the public virnjoélled

Her Majestys government in the sixties to make providmrcompensation,

the theoretical justification for doing so remainguscure. In 1961, the
government could find ‘no constitutionakinciple on which state
compensation could be justified’, and tHeme ofice vigorously resisted
any suggestion that the victim hakgal ‘right’to compensatiorThis did

not prevent the governmentaking arrangement for such compensation
and from setting up guasi-judicial agency to administer them; but the
same fearmisplaced, as we shall see) that to acknowledge a ‘right’ to
compensation would commit the government to meeting an unlimited
number of claims in full and thereby create an uncontrollable chainel
public expenditure lie behind its continuing reluctance to binibg force

the statutory criminal injuries compensation schexa@blished by the
Criminal JusticeAct 1988. Such reluctance is ndtpwever evident in
Northern Ireland where a statutory scheme wma®duced in 1968 and
remains in force (though given legalesft byOrder in Council) to this day

A similar lack of clarity characterisethe wording of the European
Convention. In the preamble the reasginen for the ‘necessity’ of providing

at least minimum provisions faompensation are ‘equity’ and ‘social
solidarity’. These reasons are not further elucidated. In the Explanatory
Report (1984) a number ofher aguments are listed, without comment; it
is also stated thakcent victim studies ‘have thrown light on victims’
psychologicalnd physical distress after a crime’, which ‘points to the need
tocompensate the victinpara 6 and 7Y hus, even if there is nowggneral
public consensus on the need to provide compensatiorith¢loeetical
justification for doing so remains both obscure aadtroversial.
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Part of the dficulty resides in the notion of ‘compensatidself. In Hebrew

law the guiding principle for the assessment of criminal damages was the lex
talionis, an eye for an eye and a tooth for a todtis was echoed in an early
judgement of the US Supreme Court, which described compensation as the
provision of a ‘full and perfecéquivalentThe dificulty is, of course, that in

the majority of cases perfect equivalence is unattainable. If you take my car
and in using it damage it, then it may bdisignt compensation if you make
good the damage and provide for the inconvenienke.relative ease of
calculating adequate compensation in such a case is due to the fact that cars
are not generally regarded as ends in themselves but as means of transport. If
however you assault me in the process, then it is likely that the logsrl suf
constitutes damage to things which | regard as intimately connected with the
very sense of my life’having the value it does have, things such as bodily
and psychological integrityPeople desire good health in order to pursue their
chosen ends; but equally the point of some activities is that they induce and
help to maintain healtf.he same is true in respect of psychological well-
being, i.e. mental healtifhus, in taking someorseproperty against their

will - either by theft orfor that matterby legally sanctioned confiscation -
there may be losses in respect of mental and physical health which are not
wholly compensated for by providing alternative instruments for the attainment
of those goals for which mental and bodily health were the agaeans.

Similarly, physical damage or shock may render someone unfit for
employment which is likely to be their sole or main source of incdime.
one compensates them for loss of earnings one has prosigecalent
means in the sense of restoring financial powers. Butrthisfall short of
adequate compensation if it neglects the factshateones employment
may be a constituent feature of their life, merely a means but an end in
itself. To the extent that this has beéenied them they have $erfed a
special kind of loss; in many case® that is deeper than the loss of income,
for it affects their verysense of identity and thereby their idea of what
makes their life diveable one.

But the fact that it is seldom possible to compensate a victim of &iyme
providing an exact equivalent of the loss sustained does not thatn
compensation is either useless or arbitrtris true that anyprovision of
alternative goods may be inadequate or inapprop@aie that there may
always remain what one may call an ineliminaelgidue of loss. It is also
true that the damage a person sustainsbaawitigated by care and treatment
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and may eventually be heal@tevertheless the very fact that compensation
is provided may of itselbe a source of help and satisfaction to the victim.
At the very least, itepresents an acknowledgement by society of the fact of
undeservedbss or damage. ldeallpf course, both the acknowledgement
and thematerial reparation should be provided by tHierafer But inpractice

this is seldom possible, and one of the strongegtnaentsfor the state
taking responsibility for compensation is that victimay thereby receive
something of that which they have a righeigect but which in the normal
way cannot be obtained from tbffender

Mention of the dender at this point makes it necessary to distinguish between
different consequences of liability for injury to another person. Civil law has
traditionally provided for compensation in cases where the agents of injury to
the interest of others are deemed to be at faolaward of damages is the
most well known form of compensation, though for reasons explored later
civil actions for personal injuries arising from the commission of crimes of
violence are rare. In criminal laan the other hand, the principal consequence
is the sanctioning of the feinder The primary justification for judicial
punishment has nothing to do with the individual victim; it is that tfemdér

has broken the laws of socigiynd it is the responsibility of the state to punish
the transgression, to deter further sucterofes and (where possible) to
rehabilitate the dénder It is therefore not surprising that justifications for
judicial penalties are concerned mainly with thiereder and with the need

to protect society from suchfefices: the rights or interests of the immediate
victims play no part in the reasoning. So far as the criminal law is concerned,
a victim is viewed simply as a citizen in whose person civil society itself has
been ofended against. But this does not necessarily mean that the state has
no further responsibilities towards the victim. It is of the essence of any system
of criminal justice that the individual citizen ceases to have a right to personal
revengeA civilised societyit is often said, is one in which the state has a
monopoly of coercive forc&he individual may be imagined to have ceded

to the state the duty of exacting retribution for unlawful injand once this

is done the victim has no further claim on thiendler But it can be gued

that, even if a victim has handed over to the state the responsibility for
punishment, this does not altogether settle the matter of repakatiane

the ofender is in a position to make restitution dieofcompensation, this
should be enforced by the courts (as is now the case in Britain after a conviction
in a criminal court.WWhere the dender is not apprehended, or has no means
to pay it is for the state to provide some form of compensation.
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But to bring the question within the scope of a general thegryra§hment

is to enter a notoriously di€ult field in the applicatiorof moral philosophy
Traditional justifications for judiciabunishment are of three sorts non-
consequentialist, consequentialisid contractualist; guing, respectively
that punishment is right a) itself, b) on account of its beneficialfetts

(for society and/or theriminal) and c) because it is implied by a social
consensus. lpractice penal policy is usually based on a combination of
these; buit is important to distinguish them, and in fact they correspond to
three main lines of traditional philosophical theoAllowing for
simplification, one may group the various social and political thearidsr
three headings: Natural Laliheories which hold that th@ature of human
beings implies certain universal values for th@onsequentialistheories
which ague that an action or policyjisstified to the extent that it maximises
the level and distribution gfome given value within a defined community;
and Contractualistheories which gue that the rightness or wrongness of
policiesdepends upon whether theyd/or the institutions which establish
and enforce them, have the support of the members of society

This is not the place to discuss the merits of these competing th@tges.
important point to notice is that, so far as the judicial process is concerned,
more than one of them is customarily invoked to support a particular sentencing
policy (e.g. a deterrent element is consequentialist, a retributive element is
non-consequentialist) and thatfdient moral theories can be appealed to in
support of similar moral claims or policies, e.g. a severer regime of punishment
may be justified both because it is deterrent (consequentialist) and because it
is deserved (non-consequentialist). It is thus not necessary to agree on the
philosophical basis of all moral actions in order to be able to commend a
particular policy on moral grounds. If it can be shown that more than one
philosophical theory supports the proposal, there is a reasonable presumption
that the proposed policy has moral justification.

These considerations have all arisen from the noti@owipensation, and
provide some basis for argaiment that thet&tehas an obligation to provide

it. But before going further it is necessawysay something about the notion

of victim. The ‘Victim's Charterissued by the Home @de in 1990 states
that ‘all victims are specidly virtue of what they have gone through’. But

is this necessarily sd?is arguable that those who $ef grievous harm
through accident anatural disaster are entitled to at least as much support
- and that thigs the view of the public seems to be shown by the huge
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response tappeals on behalf of the victims of any particularly sensational
natural disasteiOn this view victims of violent crime would bsimply a
particular category of those requiring public assistancethaard would be

no question of compensation at all. It could be daidinstance, that the
state could provide assistance to victims throaghexpanded national
insurance scheme. Building on existargangements such a scheme could,
but need not, make specjalovision for victims of crime as opposed to
subjects of othemisfortunes for which redress through the civil courts is,
for whateveltegitimate reason, unavailable. One reason for according special
treatment for crime victims would be the presumption of a distinbtven
suffered by those who have been wronged. But equally a rdasamot
singling out this group might be the thought that it is a higklbtive matter
what constitutes crime, and so to attach speigalificance to this gives
inappropriate emphasis to these misfortusmes stigmatises their victims.
Furthermore to treat crime victinaifferently is, in efect, to compensate
them for a loss additional those shared with victims of accident or disease.

A second non-compensatory option would be for the state to provide the
victim with the means of taking civil action against thfewdier suing him or

her for damages in respect of a tdtte rationale for this approach would be
that when a criminal damage is inflicted two interests deetad: those of

the society or the state, for which the remedy is punishment, and those of the
immediate victim, for which the remedy is damages. On this view the residue
calls for state treatment, not through compensation but rather by way of state
provision of legal services or of the means to secure them. In this regard the
role of the state would be an enabling one again related to that which it already
occupies with respect to the provision of health and social services.

Interesting as it may be, this second way of proceeding is inaddquate
circumstances in which thefehder is not apprehended disappears before
civil action can proceed, or in which he or she latiessmeans to provide
damages. One could of course take the viewttieste possibilities are part
of life’s lottery and that the state hasmaher duty beyond that of punishing
and providing the means faivil actions. But the application of such a
policy would certainly bperceived as unfair to a ¢g@ number of the victims
of violent crime;and the claim that the government has no duty to compensate
wouldbe in defiance of the viewmow embodied in the practice of the courts,
that every punishment administered by the state should, &whprepriate,
include an element of reparation.
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Yet even if victims of violent crime cannot be simply subsumed into the
general category of victims of misfortune - even if they are ‘special’ - there
are certain respects in which the obligation which the state has towards
them is similar to that which it has towards those who are disadvantaged in
other waysVarious kinds of aid may be required and are availdiie.

most ugent needs of the victim may be counselling, help from the police,
legal advice or protection from the medighese are spelled out in the
‘Victim’s Charterand are available either through general agencies such as
the Health Service or through the specialised provisidfiaiim Support.

None of this need be controversial: it is part of what government is now
expected to do for any who $eif disadvantage through no fault of their
own. Indeed some wouldgure that, if properly administered, this form of
provision for victims is more beneficial than any monetary compensation.
As we have seen, compensation in any particular case is not likely to be
objectively quantifiable or in any real sense equivalent to the loss or damage
sustained. Monetary values bear little relation to the personal impact of
violence. On the other hand the moral, psychological and financial support
that can be provided through the health and social services, and in particular
throughVictim Support (with its network of voluntary help)fefs genuine
resources for healing the trauma caused by violent crime at relatively little
cost, and there is a strong case for saying that generous provision of these
services for victims is a better use of public money than a system of monetary
compensation that will seldom have any real equivalence with the hurt
actually sufered At present, partly perhaps for historical reasons (since the
Scheme predated the creation\€tim Support by about ten years),
monetary compensation is given a far higher priority in public expenditure
than the provision of social and psychological aid for victims. Simply on
grounds of value for monewg strong case could be made out for reversing
these priorities.

Yet, once it is granted that some compensation must be given to the victim,
money remains the one practical means by which the state can provide it in
any systematic way; moreoves we noted earligihe fact of compensation

may be more significant to the victim than the amount, even though the
amount must be perceived to be equitable in relation to other awards made
to victims in similar circumstances. It remains to consider in more detail the
arguments which are used to justify such awards.
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We have already observed thatfeliént kinds of philosophical reasoning
may be invoked to justify particular policies, and that this by no means weakens
the case for them; indeed, wherguaments based on féifent premises support

the same conclusion, the force of thguanent may be strengthened. It will

be convenient to list the guments for a state obligation according to the
broad philosophical categories of ‘consequentialist’ (or forward looking) and
‘non-consequentialist’ (or backward looking) and to note in conclusion those
which draw their strength from both (that is, mixed theories).

(i) consequentialist

Itis algued that an element of reparation in the criminal system is necessary
if individuals are to retain respect for the administration of justice and not
take the law into their own hands, seek to recover their property by force or
commit acts of personal revenge. It is also suggested that victims may be
more ready to report fehces and cooperate with the police and with the
courts if the successful outcome of a prosecution will strengthen their claim
to compensationThis is presumably the sense of the Explanatory Report
on the European Convention, when it speaks (para 7) of the need ‘to quell
the social conflict caused by thderice and make it easier to apply rational,
effective crime policy’

(if) non-consequentialist

The European Convention includes ‘equigyhong its aguments for

the necessity of compensatidrhis can be understood in two ways. It
may mean that it is unfair that victims should receive nothing from the
state when substantial public expenditure is devoted to the
apprehension, conviction and punishment of criminals; and also that it
is unfair that help and relief is not given to victims of crime on a scale
comparable with that given to sfefers from other forms of
disadvantage or disabilityf such a disposition of public funds is felt

to be inequitable, it is guably wrong in itself and ought to be rectified.

It can also be gued (though not perhaps quite so plausibly) that every
offence indicates that the&8e has failed in its obligation to protect its
citizens from unlawful attack, and therefore that the state owes
something to the victim as compensation for this failure; morgover
since human life and dignity are overriding social priorities, since
compensation in various forms (from simple recognition to monetary
reparation) can contribute to the continuance of quality of life and the
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restoration of dignityand since only the state has the resources to
provide such compensation, the damaging consequences of violent
crime for the life and dignity of the victim lay a positive duty on
government to respond with such means as are available.

But then, if it is recognised that government has a duty or an obligation,

it may follow that the victim has a right to be compensafgus
consequence has evidently alarmed politicians, who appear to have
inferred that the exercise of this right would make victims legally entitled

to whatever level of compensation a court ofioddl agency might
determine, and that this would result in public expenditure outside
political control. But this is to misunderstand the meaning of ‘rights’. It

is widely agreed that every citizen of this country has a right to (for
example) health care and education. But in order to claim this right,
applicants have to show that they meet the appropriate conditions (such
as an illness that would benefit from treatment or the standard of
educational achievement qualifying for a particular course). Moreover
the right is to no more than a fair share of that which the state may
reasonably be expected to provide within the limits of its economic
circumstances. Similarly with a right to compensatibimis is a right to

an equitable share in such provision for compensation as the government
can reasonably &ird. It is not a blank cheque to be filled in by a
Compensation Board.

(iii) mixed theories

The second reason adopted in the European Convention for the necessity to
compensate victims of violent crime is ‘social solidarityie focus of concern

is upon the common good and the idea that in the person of the victim harm is
done to society which he or she has no duty to bear aawerdingly
compensation is a means by which the loss is distributed across society as a
whole, so recognising the reality of social existence and deepening a sense of
community To promote such social solidarity is widely seen as a proper
objective of government and is an aim shared by maggn@ations and
agencies in the communitly may be seen both as something which is good

as a means to the greater happiness and well-being of the citizens and also as
something good in itself and a laudable aim of public policy

A further agument under this heading, which has already been apglt
derives from the theory of punishment. Judicial punishrsleotild include
some element of reparation to the victim; if tbénot be recovered from
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the ofender it becomes the duty of thgovernment to supply ifThis
argument presupposes that firevision of reparation is good in itself, but
it may also take intaccount the beneficial consequences for the victim of
acknowledgement and compensation.

Finally, the government may be said to have assumed an alsuligggion

to maintain arrangements for compensation wheatified the European
Convention in 1990This again may be justifiedy the beneficial
consequences it is likely to have for citizensEoffopean countries who
suffer criminal injuries when abroad: butitay also be regarded as good in
itself in so far as Her Majes/Government has an absolute duty to honour
treaties into which it hasntered in the name of the British people.

Theories of Sate Compensation

These aguments depend for their theoretical justification on nioae one
philosophical theoryBut, as was gued above, this does riot any means
weaken their cumulative forcés in other issues afioral philosophysimilar
moral claims may be supported byfdientmoral theories: the resulting
moral consensus is often maignificant than the diérent routes by which

it is reachedAnd wherethe same conclusion is reached by both
consequentialist andon-consequentialist reasoning, the force of the
agument may beegarded as particularly strong. Not all the theories
advanced, otourse, are of equal weight. In particyl8rat of social
maintenancend enhancement (that is, that compensation increases social
cohesion around respect for the law) is open to serious queseompdrical
grounds, and that of social damages (i.e. thagtvernment has failed to
provide protection) seems to presupposeithgossible condition that
government should be able to protectilzens from all criminal assaults.
But taken together they amountadormidable case, and any government
today which sought to evaae reduce its responsibility for compensation
would properly incur severe moral censure.

This atticle was peviously published in the Journal &fpplied
Philosophy xii, 1995. It iseproduced with permission.

Details about the Journal aravailable fom Blackwells, Blackwells
Publishing, Oxfod.

John Haldane was Bfessor in Moral Philosophy at Sndrews University

Anthony Havey was Sub-Dean atéatminsteAbbey
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