From the USA

THE COLLATERAL CONSEQUENCES
OF MASSIMPRISONMENT IN THE USA

A Cautionary Tale or aVision of the Future?

By Helen Codd

The impact of imprisonment on prisoners’ families in the UK has been the
subject of a steady stream of research publications since the early work of
Pauline Morris, whose important account of the impact of imprisonment on
prisoners and their families was published in 1968%ore recently there

has been increased attention paid to the needs of prisoners’ children, coupled
with recognition of the significant role played by stable family relationships

in facilitating ex-prisoner resettlement and preventing ferafing.
However the UK-based research is not as wideranging in its scope as recent
American research, which has documented not only the impact of
imprisonment of denders and their families, but also ofeoders*home’
communitiesThis research has been undertaken in the context of a rising
prison population and an ongoing programme of prison building, and has
attempted to assess the broad range of consequences of imprisonment for
offenders, communities and society as a whole, outlining and analysing a
range of ‘collateral consequence&’key concept in this research is that it

has been undertaken within the context of what has been labelled ‘the mass
imprisonment epidemic’; that is, alongside a high prison population and
rate of imprisonment there has been an increasing focus of incarceration on
certain socio-economic and ethnic groups.

A key question for prison managers, policy-makers and academics in the
UK is whether or not thAmerican research is of value outside the USA.
This article briefly summarises the major collateral consequences of
imprisonment documented in tAenerican literature, and concludes with

an assessment of the implications of this research for the Prison Service in
England andVales.

Introduction: the context in the USA
In recent years there has been a significant expansion in the scope of
published research analysing the impact of mass imprisonment in the USA.
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David Garland has discussed how ‘mass imprisonnh@stemeged in the

US during the last twenty-five years, identifying its two defining features.
The first is ‘sheer numbers’, that is, a rate of imprisonment and a prison
population which is markedly above the norm for similar societies. Second,
‘the social concentration of imprisonmenéfects’: as he explains,

Imprisonment becomes mass imprisonment when it ceases to be
the incaceration of individual offenders and becomes the
systematic imprisonment of wholeogps of the populatioh.

Writing in 2001, Garland gued that we have scarcely begun to address the
question of the extent of the impact of ‘mass imprisonment’, pointing out that

we have libraries of criminologicabseach about the impact of
imprisonment upon the individual offender but sedy anything
on its social impact on communities and neighboods?

These social impacts, as discussed by Garland, have also been called the
‘collateral consequences of imprisonment’ and include the social and
financial costs of imprisonment; the impact on public sector spending of
high prison costs; the criminogenic consequences of custodyfémdefs

and their families and, in the USA, disenfranchisement of some whole sectors
of the community Since 2001, academic and policy-orientated research
publications have begun to assess these broader implications of the mass
imprisonment epidemic, some of these addressing the precise question of
the impact on communitiésThis recent research on the unintended and
associated consequences of imprisonment has focused not only on the impact
of incarceration on prisoners themselves, their families and their children,
but also on their communities and on society as a whole, building on research
into the impact of imprisonment on families which has been published in
the USAsince the 1960s. JR@& 2 Echoing the language of the military
some writers have labelled these unintended impacts the ‘collateral
consequences of imprisonmefitiese ‘invisible punishmentbave, in the

words of Marc Mauer and Meda Chesney-Lirtcansformed family and
community dynamics, exacerbated racial divisions and posed fundamental
questions of citizenship in a democratic sociéty’.

The Collateral Consequences of Imprisonment

Most prisoners do not exist in a vacuudrhey may appear alone in the dock

in court and serve a prison sentence alone, but most prisoners are members of
family, kin and friendship networkd he impact of imprisonment goes beyond
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the prisoner; rather like ripples on a pond, a range of consequences may result.
it is important to begin by recognising that some of these consequences may
have positive benefits. For example, the imprisonment of a drug-using parent
may lead to a better experience of parenting for their children where children
experience stability and good substitute cagmilarly, if a parent is
imprisoned for dending within the familythen the quality of life of the
family could be substantially enriched by their absence. Removal of a
dangerous persistenffender from a community may promote public safety

However the steady stream of research on these ‘collateral consequences’
of imprisonment in the US show that, for many prisoners and their families,
there is a range of associated negative consequences. Some relate to the
offenders themselves; others, more sylitytheir family members. In the
UK-based literature, there has been a tendency to draw a distinction between
prisoners and ‘prisoners’ families’: the recent US-based research has adopted
a more holistic approach and has linked the impacts of penal sanctions on
offenders themselves with other impacts on communities.

For ofenders themselves, imprisonment may result in a number of additional
civil consequences, some relating directly to citizenship and opportuhities.
task force report by themerican BarAssociation (2002) found that these
consequences include disenfranchisement, deportation, loss of professional
licences, felon registration and ineligibility for many welfare benefits.
Additional consequences can include prevention from serving on &qumy
running for public dice, from collecting military benefits, parental rights,
possessing firearms and receiving public assistambe. consequences of
imprisonment in the US are extensive, but are not simply limited to incarcerated
individuals and ex-prisoners. Far more than in the UK, the consequences of a
felony conviction alone can be substantial, and there are at least an estimated
nine million ex-felons in the US at the momé&hthe controversial US
Presidential election in 2000 made the question of felon disenfranchisement
more visible both inside and outside the US, and prompted debates around
the operation of disenfranchisement legislation which, for a number of reasons,
has had a significantly racialised imp&cA majority of states have laws
restricting the voting rights not only of imprisoned felons but those on
probation or parole; some states also include exfelénSour states bar
convicted felons from voting for lifeAn estimated 1.4 milliorAfrican-
American males, 13 per cent of the adAftican associatéAmerican
population, have lost the right to vote under this legisldtion.
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The challenges of obtaining employment have been augmented by challenges
in relation to education, following recent changes to the eligibility of ex-
prisoners for student financial dtiWheelock states that 92,841 students
have been denied funding due to a drdigrafe and that the estimated number

of disqualified students is growidg Of particular concern in relation to
families are the restrictions on public assistance for ex-felons. Individuals in
violation of a condition of their parole or probation can be barred from
receiving federal welfare benefifsfood stamps, Supplemental Security
Income and access to public housihigidividuals convicted of a drug felony

can be permanently barred from receividdNF or food stamp® When set

in the context of dénding patterns, these provisions can have a profound
impact onAfrican-American families and families of femaleferiders.
Families of colour are mostfatted by welfare ban#llard reported that
92,000 women face collateral welfare restrictions, and of these women, 35,000
(38 per cent) are BladkThis, of course, &cts families: there are an estimated
135,000 children whose mothers are disqualified from public assistance as
described. Similarlyin relation to public housing, a high proportion of those
relying on public housing are Black women with childten.

These civil consequences are underpinned by legislative foundations. In
addition, questions of family life, rights to intimate relationships and parent-
child interaction have occupied the US legal system in relation to both
legislation and recent case la@ne aspect of imprisonment which can have

a direct impact on prisoners’ family relationships is that of ‘permanency
planning’ for prisoners’children. Under the feder@&doption and Safe
FamiliesAct 1997, where a child ‘has been in foster care under the
responsibility of the &te for 15 of the most recent 22 monttign the

State is required to file a petition to terminate the pareigtsts. The average
length of sentences served by both men and women means that termination
proceedings will be legally mandatory in the majority of situations involving
incarcerated parents whose children are cared fotdig 8gencies.

A number of recent court cases have questioned aspects of the rights of
prisoners: these cases, while ostensibly about prisoners’ rights, have a direct
impact on families. For example, whilst exist ing as a privilege in some states,
after being first introduced in California by Ronald Reagan in 1968, there is
no constitutional right to conjugal visits between spouses. Linked to this is
the much-publicised judgement in Gerber v Hickman where the US Supreme
Court held that the applicant had no legal right to access to facilities which
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would enable him to provide sperm with which his wife could be artificially
inseminate In this, and similgrso-called ‘procreation by Fed-Esases,

the courts have made clear that prisoners do not have a right to précreate.
However although the question of the rights of prisoners’ partners is under
challenge in the UK context, following the Mellor cd$and the recent
judgement in Dickso®which has specifically addressed the rights (or
otherwise) of a prison&r wife, the question of the impact on partners has
been less important in the USkey issue has been that of gender equality: if
men are granted rights to father children whilst incarcerated, then it would
appear that equal facilities should be made available to female prioners.
These cases, of course, have an impact on prisoners’ family relationships, not
in the sense of maintaining links with existing children, but in relation to the
non-creation of other children of the relationsfipe legal, practical and
philosophical questions restrictions alongside research into the impact of
incarceration on marriage rates and, controversillygested that these and
similar restrictions amount to ‘the new eugenf¢s’.

The US research has documented very vividly the challenges faced by
prisoners’partners in maintaining their relationshiphe extensive
fieldwork carried out by Megan Comfort at San Quentin provides the material
for her vivid accounts of the experiences of family members waiting for
processing and admission in ‘thebe’, and she documents the challenges

of capricious and frequent change in prison rules on dress, goods to be
taken in, and so ofi.The constant uncertainty of families, along with the
additional stress of being a first-time visjtoneans that for many of the
family members with whom she waited, visiting wasfidiflt, time-
consuming, stressful and expensive. Johnna Christian (2005) has discussed
the process of ‘riding the bus’ up to a prison, recounting the stress, stigma
but also camaraderie of the regular visitors who have to travel long distances
to visit their partners in jails which, thanks to prisonbuilding programmes
in economically-declining rural communities, are often situated a long way
from major urban conurbatioi$.

As recounted vividly iPAsha Bandeles autobiographical memoff and

also documented in research by Megan Comfort (2003), Lori Girshick (1996)
and others, prisoners’ partners go to extraordinary lengths to maintain some
semblance of a ‘normal’ family life, constructing the prison as a ‘domestic
and social satellite™ Families attempt to relocate everyday activities into
the prison visiting roor®The economic éécts of imprisonment for families
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in the US can be severslongside the costs of visits, privately-contracted
telephone services mean that prisoners and their family members are paying
inflated rates for telephone calls artdt® Departments of Corrections also
receive ‘commission’: for example, collect calls from prisons can be up to
20 times as expensive as standard collect calls, and as long ago as 1997-8
the NewYork Sate Department of Corrections received $20.5 million in
revenue from telephone service ‘commissiBimhe costs for families of
providing extra goods, food, treats, toiletries and so on via the prison
commissary system is also higher than the goods would cost if bought outside
the prisor®* All these additional costs can present families and substitute
care-givers with extreme financial pressu¥es.

One of the most significant contributions to the debate has been the
development of awareness of the impact of mass imprisonment not only on
individuals and their families, but also on communities, including chifren.
As Donald Braman writes in the context of policy debates, both liberals and
conservatives ‘faget that ofenders not only dénd against, but come from,
communities®” More than two million children are estimated to have parents
in prison® and many more experience the incarceration of a parent at some
time during their childhooéf. Other writers have assessed the impact on
offenders*home’ communities® One of the most immediate social shifts

is the change in ‘the ratio’; that is, the gender ratio of males to fefiales.
Combined with the impact of HIV/AIDS and drug use, the levels of
imprisonment of males, specificalhfrican-American males, mean that
many children are growing up in matriarchal communifiéés has dects

on the behaviour of both men and women, with exaggerated perceptions of
the ‘male shortage’meaning a decline in nsgeatcountability and
responsibility within relationships and the community

Linked to this is the rising number of children raised by grandparents, one
of the consequences of shifts in drug policies which have contributed to the
drastic rise in the number of women prisorféi&hen this situation is
assessed in the context of research on the links between parental
imprisonment and subsequenfiesfding, the future impact of these policies
may well lead to more crime, rather than IeBse situation is complex
howeve and recognised by Donald Braman (2004) in his book based on
ethnographic research Washington DC. It is the same communities that
experience high levels of imprisonment which also experience high levels
of criminal victimisation, and so sometimes there are high levels of
community support for the imprisonment ofesfders.
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Conclusion

Whether the US situationfefs us a cautionary tale or a vision of the future

is difficult to answer and of course, these two descriptors are not mutually
exclusive. Since the 1990s penal policies in the UK have been more
significantly influenced byAmerica than by Europe, and the consequences
of this, combined with new punitive trends in penal poligve been the
subject of discussion and debate in a number of recent public&tions.
However there are key diérences between the situation in prisons in the
UK and the US. For example, the majority of prisoners in the USfacan
American or of Latino origiri{ and imprisonment is enging as a new
stage in the life course of young, low-skilled black men who, as one recent
study suggests, are more than five times as likely as white men to have
served time in prison by the time they reach their early thiftiHsere is no
research of which | am aware which identifies such a profoundly racialised
focus to mass imprisonment here, in contrast with the situation in the US
where the collateral consequences of imprisonment have had their most
significant and damagingfetts on members of minority ethnic groudps.

In terms of prisoners’ legal rights, the implementation of the Human Rights
Act 1998 means tharticles 3, 8 and 12 of the European Convention on
Human Rights in particular are providing fruitful grounds for attempts to
challenge prison regimes and conditions, albeit with mixed re&8udtsd
Andrew Coyle has recently reiterated the importance of recognising prisoners
as citizeng®While in the UK serving prisoners still cannot vote, we do have
not the equivalent of felony disenfranchisement. From the point of view of
prisoners’ families, there is a growing awareness in the UK of the relevance
of the European Convention on Human Rights to childnéghts!® and recent
cases have considered contact, visits, artificial insemination and raotiher
baby units? Yet it is clear that the number of prisoners continues to rise, and
many family members continue to struggle to maintain family relationships
with one member absent due to imprisonment.

Having read this fathe reader may well be asking how this research relates
to the Prison Service. Clearlhe ongoing rise in the prison population in
the US, and the projected rise in the UK between 2005 arid®28de the
results of factors over which prison managers and Btafe no control;

that is, crime patterns, sentencing policies and judicial decision-making.
Some of the most damaging collateral consequences, hqwesagrbe
ameliorated by prison policies and practices, such as those which promote
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family relationships. In the last decade, many new initiatives have been
established in England aifdales to promote family relationships, ranging
from courses such as the ‘Family Man’ course, homework clubs, play
schemes and extended visiteese and similar initiatives could, in the future,
play a fundamental role not only in facilitating prisoner resettlement on
release but also in minimising the impact of imprisonment on nonsentenced
family members, such as childréithough some prisoner&mily members
continue to recount their experiences of negative attitudes, lack of
information, and dffculty visiting,5? other initiatives are being recognised
as demonstrating good practice in promoting family ties, as the ‘Daisy and
Tom’ awards scheme run by the charity ‘Action on Prisoneashilies’
illustrates.The research from the USferfs us a glimpse of the extensive
possible consequences of high rates of imprisonment coupled with other
policy initiatives which have clearly had a profound impact denfers’
families and communities.Whether or not the same path is followed in
England andVales remains to be seen. Howevaison governors and
staf could ofer a significant contribution to ameliorating the negative
collateral consequences of imprisonment for families and communities.
Helen Codd is Principal Lecter in Law at Lancash& Law School,
University of Central Lancashér andAssociate Reseehn Fellow at the
Institute ofAdvanced Legalt8dies, University of London.
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